Informal Manumission
and the Lex Junia

by A.J.B. BiREs
(Utrecht)

Tn the handbooks of Roman law Junian Latinity turng up
as a kind of “Fremdkérper”. A Junian Tatin was neither a
glave, nor a coloniary Latin, nor a Latin in the sense of the
grants of Latinity in the beginning of the Principate. And
 where/of was he citizen? Why did the Romans make this

status, and why this instead of conferring generously {ihe
~ coloniary or other Latinity ? Generally the answer ig that the
Romans made this status, adequate to a position halfway
between slavery and freedom, to protect their informally freed
glaves better. But as this iz founded, in fact, on the assumption
that only when free their sitnation would be safe, so that they
ought to be free, does mot it neglect by taking this view the
equally relevant question why the Romaps had glaves, why they
freed them and why they sometimes freed them informally ?
Tf one congiders this it will appear, as T hope 1o demonstrate,
that Junian Latinity was a part of the whole system of slavery
and patronage, and just a grade of dependence (as seen from
the Roman peoint of view).

(*) This article is an expanded version of a ecommunication held at the
KXXIVEh Congress of the S.I.D.A. at Brussels, 1980.

I wish to thank Prof. A, Kriwzrem for his comments concerning the
diffevrence between the three Latinities, and Prof. A. Wacoxke for his
information about the juridical position of women in Antiguity.
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Ag with other antique nations, a Roman slave could be
enfranchised. Usually thig happened vindicia, censu or testo-
mento, Le. by the Quiritary owner in a formal way with
assigtance of a Roman magistrate, by the declaration for the
census, or by testament{!}. Such an enfranchisement in
accordance to the law had as consequence that the freedman
became a Roman citizen and the equal of a frecborn citizen,
except for the fact that magistracies were not open to freed-
men. This was at least the original situation, which may have
existed for rather a long time (%),

However, it happened that slaves were freed without
becoming citizens. For ingtauce, if a master declared a slave
free in presence of friends (menumissio inter amices) or gave
him or her a certificate of freedom (manumissio per epistulom),
the slave became what I will call ‘informally free’, though
remaining & slave under civil law, Such manumissions might
occur in the provinces as a necessity, if the absence of a
magistrate made formal manumission impossible. The repetition
of the act (iferatio) when a magistrate did pass seemed the
natural thing to do then (*). Informal manuwmission occurred
also if someone who had a slave not as Quiritary owner, but in
bonis, did enfranchise in one of the three formal ways (%),
Further ecases of informal manumission were produced by the
lex Aelia Sentia of 4 A.D. which put enfranchisement under

(1) M. Kasgr, Des romische Privairechi I, Miinchen 1971, pp. 204 f.;
O. Roprepa s.j. I diritto degli schiavi nell'antice Ronie, Roma 1976,
p. 198, notes 470 and 471; Frag. Dos. 5. The MARUNISEIe Censy seems
to have got out of use in the Late Republic.

(2) AN, SHERWIN-WHITE, The Romoen Citigenship, Oxford 1973, pp.
329 ff.; Romiena (note 1), pp. 126 ff, This outcome was exceptional:
in Greece f£i, freed slaves were non-citizens: cfr, M.I, Fmipy, Ancient
Slavery end Modern Ideology, London 1980, p. 97. Cf. also note 5L

(3) S0 Plin. min. ep. T.16.4. If diferatio was impossible, the masgter
might enfranchise by testament, or ask the emperor for a grant (Plin.
min. ¢p. 10.104). On informal manumission: RosrEpA (note 1), pp. 135 £f,;
Kaser (note 1), pp. 205 £.

{4) Gai. 1.35, 167; FV 221. HHeratio here had to be done by the Quirit-
ary owner {but see page 253),
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certain vestrictions ().

One might think that in all these cases the master wanted
to give full freedom but was prevented from doing so Ly some
circumstance beyond his control. But the problem I want to
discuss here is that in presence of the possibility of a perfeet
civil manumission, slaves were freed informally and were kept
in the state of informal freedom. There is evidence that some
Romans deliberately wanted it to be so, and the existence of the
lex Junia and its confent are strong arguments for this as
well (%),

MThe position of an informal freedman was remarkable. Under
the civil law he remained a glave as the manumission was
invalid, and all he had or acquived was peculivimn and thus his
master’s property {Gai. 3.56). Yet the relation between master
and slave was not as before. Tt seems that if the master tried
to re-establish the old relation — WrassAK suggests that a
master might try to force him to do personal services * -—
the ex-slave would be protected by the praetor iu his personal
freedom, probably Ly an exception. But there is no reagon to
think of only such a situation. Gaiug’ “gquos practor in libertate
tuebatur? (in 3.56) might simply have meant #“who the praetor
maintained in freedom” in the sense that the praetor secured
them during their lifetime in the possession of their goods
in regard to anyone, and maybe even aceepted them as litigants
in lawsuits, which would have been impossible had they have
been congidered slaves. The fact that the Roman# had no word

(5) Gal 1.37-41; Kaser (note 1), p. 297; ROBLEDA (uote 1), PD- 152-155.
gee also Table 2 on page 276.

(8) So Tac. as. 18.27 (“Quos vindicia patronus non liberaverit, velut
pinclo servitutis attineri. Dispiceret quisque merite tardeque concederet,
quod datuti RO adimeretur”: Those who the patron had not freed vindicte,
were held as by the pond of slavery., He should look carefully into the
merits of each case, and be slow in granting, because 2 given thing
could not be taken away}. A certificate of informal freedom: FIRA 3.11.
Further Gal 1.41 (“Latinum facere” ).

(7) M. WELASSAK, Die pritorische Hrellassungon, ip: ZR8-R 28 (1905),
. 376.



250 AJB, SIRKS

for a state between libertas and servitus {®) except for Junian
Latinity (as T will argue later on) might account then fop
the way Gaius expressed himself.

it was in all probability in 17 B.C. that a lex Junis wag
carried through that changed the consequences of informgl
manumission to some extent (°). According to Gaius the infoim.

(8) MLYI. FiNLEY, The Ancient Beonomy, London 1979, pp. 64-65.

(%) Gai, 3.55-56: Sequitur ui de bonis Latinorum livertinorum dispicia-
mus. Quae pars iuris ut manifestior Fiat, edmonendi swmus, id guod alio
loco dizimus, cos qud nune Latind Tuniond dicuntur olim ee iwre Quiritivm
seriuos fuisse, sed auwilio praetoris im lbertabis forma seruari solitos;
unde ctiom res corum peculii iwre ad patronos pertinere solita est. Posteq
HETO per legems funiam eos ommnes, Guos practor in libertgte tuebatur,
liberos esse coepisse et appellatos esse Natinos Tundenos: Latines ideo,
quia lew eos liberos proinde esse woluwit wtque & cssent ciues Romani
ingenui qui ex wrbe Roma in Latinos colonins deducti Latini coloniurii
esse cocperunt; Iunienos ideo, quic per legem Tuniam liberi facti sundt,
etiamsi non essent cives Romani. Legis itaque Tuniae lator cwm intelle-
geret fuburum, ui ex fletione res Latinorum defuncltorwm ad patronos
pertinere desinerent, guie scilicet neque ut serud decederent, ut possent
wure peenlit res eorum ad patronos pertinere, neque Hberti Latini hominds
bone possent monumissionis iure ad petronos pertinere, necessarium
cxistimaunit, ne beneficium istis datum in induricm petronorum conaer-
terelur, cauere, ut bona ecorum proinde ad manumissores pertinercid,
ac si lew lota non esset; iteque iwre quodammodo pecuwlid bona Latinorwmn
ad manusnissores e lege pertinent. We proceed to consider the estates
of {Junian) Latin freedmen. In order to malke this branch of the law
clearer we must eall to mind that, as we have said elsewhere, those
who are now termned Junian Lating, were in earlier times slaves by
Quiritary law, but that they were maintained in apparent freedom by
the praetor's intervention; and therefore their property used to go fo
their patrons by title of peculium ; but that later, owing to the I.. Tunia,
all who used to be protected in g state of freedom by the praetor came
to be free and to be styled Junian Latins: Latins because the law made
them as free as if they were freeborn Roman citizens who, by migrating
from the city of Rome to Latin colonies, had become colonial Lating,
Junian because it was by the L. FTunia that they were made free, though
not Roman citizens, Now the author of the L. Tuwnia, realizing that as
the result of this fiction the estates of deceagsed Latins would no
longer go do their patrons, because of course they would die neither
as slaves, whose property would g0 to their patrons by right of
peculium, nor as (citizen) freedmen, whose estates would go to their
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“ally freed neither remained slaves under the civil law nor
' 3id they become Roman citizens, but they became free and
. assimilated to Roman frechorn citizens who by migrating to
 Latin colonies had turned out Lating coloniarii., As 1t was the
lex Junia that made them Lating, they were styled Junian
Latins.

The juridieal construction of the lex J unia may have been
like this. To civil law the snformal manumission was incomplete
and thus void. As it cannot have been the purpose of the
law to treat the informal freedom as of no effect, it must
have contained the fiction that all necessary requirements were
fulfilled ; maybe this was hased on the voluntas domini (Frag.
Dos. 7). Such fiction would have made the exslaves Roman

patrons by right of manumigsion — {the author of the L. Tunia) deemed
it necessary, in order to prevent the benefit given to them from being
turned to the injury of their patrons, to provide that their estates
should go to their mapumitters just as if the lex had not been passed.
Hence under the ez the estates of Latins go to their manumitters
as it were by right of peculium, (transl by F. DE ZULULTA) -

Ahoul Junian Latinity: Gai. 1.22-24, 8.55,56; Ulp 15.10; Frag, Dos.
577 PW (v Latini Tundiant) 12, 010924 (STEINWENTER, 1924) ; NNDI
(v. Latind) 9, 4065-467 (M.A. DE DOMINICIS, 1968) ; A, BERGER, Enoyclope-
dic Dictionary of Roman Law, Philadelphia 1053, v. Latind Tuniani;
RoprEss (note 1), § 103 KasER (note 1), 205-296; gt with literature. Most
recent: M. DE DOMINICIS, La * Latinitas Tuniane® e lu legge Elia Senzid,
in: TR 33 (19653), pp- 558-574; K.M.T. ATKINSON, The Purpose of the
Manumission Laws 0F Augustus, in: The Irish Jurist 1 (1966), pD. 366~
379; M. Di DOMINICIS, Tes Lating Juniens dans la pensée du Tégislatenr
romuin, in: RIDA 20 (1973), Dp- 311-324.

About the date of the lex Junia, for which have peen offered 25 and
17 B.C., and 4, 15 and 19 A.D., see the literature mentioned with KASER
{note 1), p. 296 note 40, and with RoBLEDA (note 1}, b. 136 note 567.
T, pr Zurukma, (The Institutes of Goius, Oxford 1953, vol. 2. n, 26)
thinks 17 B.C, as probable as 19 A.D. He refers to R.M. Last, {(Can-
pridge Ancient History, vol. 10, . 288) who conjectures 17 B.C., and
also to V. ARANGIO-RUIZ, Augustus, in: Aec. Lincei 1938, pp. 4547 M.
De Doumicls, (note 9, Les Latins), D. 213, favours 17 B.C. too. A,
WiniNsg, Zur Frage von Latinern ee lege Aelia Sentig, in: ZESR 80
{1963), pp- 275-302, dates the Jex Junia later than the lex Aelia Sentia,
gupposing that the former created Latini coloniarit, who were substituted
by the later but more advantageous Labind Tuniani.
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citizens, it would have abolished in practice, however, civil
manumission, and this will have been impossible at that time.
Another fiction, of whiech the incorporation in the law is
testified by Gaius’ “atque si essent...” and “ea fictione” in
3.56, could prevent this. By the assumption that the ex-
slaves were freeborn (") Roman citizens who settled in Latin
(not Roman) colonies, their civil status was stmuwlianeonsly
changed into Latinity, which put everything into proportion.
Tt i possible that the legislator set out for Latinity from the
beginning, but it might also be that simultaneously a Latinity,
similar to coloniary Latinity, was the most to be expected
outcome of the existing juridical techuniques, in which fictions
were practised to transform a pretorian legal situation into
an adequate civil law position. T doubt whether a better or
maybe even another status could have been attained for the
informally freed.

Thus the ex-slaves were asgimilated to coloniary Latins, but
as they never emigrated to colonies, the change could only
concern their steius libertalis, and they will have become
citizens of the town of their manumifter. Hence the adjective
Junian, to denote the difference. Furthermore the lex Junia
stated that at the death of a Junian Latin the law was
supposed never to have existed (“ec si lew lote non csset” in
3.56). Their assets were consequently considered as peculitomn
and went to their manumitters. As Gaing says that this was
done to prevent injury on the side of the latter, he seems to
have meant financial loss by this. The law established too that
a Junian ILatin who was iustituted as heres or legutarius
could not accept, though he could as fideicommissarius M.
Finally a Junian Latin was prohibited by the law to make a
testament or to be instituted by testament as guardian ().

(10) This seems to have been a requirement for such colonization {cfr
Gai. 1.131), Even Salvian (ca. 400-468/470 A1).) still compares Junian
Latins with dngenui (see mote 78). For deductio in colonias Iabinas:
Kaser (note 1), pp, 33, 281.

{I1) Gai. 1.24, 2110, 275; Ulp. 11.16. Maybe the enforcement of the
fideicommisse had not yet been introduced at the time of the lex Junia.

(12) @ai. 1.23; Ulp. 11,18, 20.14; FV. 172,
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Qo, if a Junian Tatin wanted f.i. to accept a legacy, Iie had to
become a Roman citizen within a handred days (Ulp. 171,
22.3). There were ways Open to him to achieve this.

First of all iteration would be the obvious way (). Tt had
to be done by the Quiritary owner. Leaving out the manuinissio
censu, iteration theoretically was needed in the cases of &
manwmissio vindicte or testumento by a bonitary owner, o by
a Quiritary owner in violation of the lex Aelia Sentia, and of a
manwmissio inter amicos by a Quiritary owner. We know that
in the first instance of cases iteration by the Quiritary owner
was possible {Gai. 1.35), but we do not know about the two
other instances. STHINWENTER denies the possibility for the
second instance, assuming that the chogen form finished
Quiritary ownership anyway; consequently the arnrtcili
probatio had to be introduced as remedy, according to him ().
But apart from this, to what extent did such Quiritary
ownership mean anything? It was important with regard to
the tutelage (Gai. 1.167, ¥V 221). Did it remain by the person
who was Quiritary owner at the time of the manumission,
being sufficient for nothing more than iteration, or could it be
transmitted to an heres or legatarius pev pindicationem? The
latter would make sense of the legate of a Junian Latin in
Gai. 2.195 in some way, as the gystem of patronal rights did
not allow for such a bequest (v. Gal 3.57-70). Here as well as
in another text Junian Tatinity poses problems (). In any

{13) RBee note 3; Tragm. Des. 14, Ulp. 3.4, Gai. epit. 1.4, Plin.min. ep.
7.16.3, Tac. ann. 13.27.

(14) PW 12, 923 (BYEINWENTER, 1924}, Hee also Table 2,

(15) This text 15 PHn. min. ep. 10,104, Pliny was institnted as heir of
Paulinus and him were begueathed in this way the rights on geveral
Junian Latins. Paulinug’ son must have been diginherited nominatim and
have let it pass (maybe he got large legates) or ihe disinheritation was
on solid grounds. Otherwige he could have claimed it, being entifled
anyway (Gal 3.65-70, which states this for emheredatio inter ceteros,
praeteritic and abstinence of the estate) or invalidating the testament
by a successful querela inofficiosi testamenti, AN, SHERWIN-WIHITE, who
thinkg Pliny patron as heres per procceptionem — his interpretation of
ewcepto Pauling — and the son not necessarily diginherited wominatin
(The Letters of Pliny, Oxford 1968, p. 714), must have overlooked Gail.
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case, only the mapwmitter who had the slave in bonis at the
time of the first manumission was the rightful claimant of the
estate al all times, in whatever way the Junian Latin became
later on a Roman citizen, including iteration (Gai. 1.35, 167)
and in his origo the freedman had to do munere (FV 221).

Again a Junian Latin could comply with the conditions of
the lex Aelia Sentia of 4 A.D. {the enniculi probatio)}, of the
lex Visellia of 24 A.D. (six, later three years of service with
the wigiles of Rome), of an edict of Claudius of 51 A.D.
(building a ship and placing it at the disposal of the annona
of Home), of a constitution of Nero of 64 A.D. (building a
honse in burned out Rome), of a constitution of Trajan (milling
grain for Rome for three years), or by grant of the princeps.
In the last case the rights of the patron were preserved, had
the grant been done without his knowledge or against his will.
Hadrian mitigated this by a SC stating that then the freedman
could obtain full effects of citizenship by complying to the
conditions of one of the other modes (1),

Woment too could be manumitted informmally and become
Junian Latins. Maybe a letine could acquire citizenship in one
of the mentioned ways, so far as the conditions ailowed. F.i.
in the enniculi probetio she might only be wife (but would
become romana by that). An extra way for her wag to bear
three children {*7).

All these possibilities of becoming Roman citizen which were
as we have to infer from the context in Gaing and Ulpian —
not open to other Latins, and which were rather generous
compared with the possibilities for those who were not Junian

3.70. But follows from the fact that Pliny asked for the beneficium
principis that Paulinus bhad been bonitary owner? Or that Quiritary
ownership stopped with him? The latter would contradict the afore-
mentioned inferpretation of Gai. 2.195.

{16) Gai. 1.26-34, 3.72; Ulp. 3.1-6.

{17 Ulp. 3.1. Seeing that this special way was opened to her, I doubt
whether the Letinee played the same role in soclety as the Latini did,
which would explain why the other ways seem to have been meant for
male Lating only. Cf, FIRA 3.11 for a lading.
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Latins, show the gpecial place J gnian Lating had in the Romat
gociety. One reason for this may be that they had Romax.
citizens as patrons. It appears too in the succession to “their
estates.

Apart from all the probibitions of the lex Junia, the Jast
fiction of the law (“ac si lex lote non esset”) 18 remarkable.
Tt effect is that the restatement of the informal freecdom in
the terms of civil law fits exactly the original gituation.
At the same time it is a strong argument o assume that the
goal of jnformal manumission was the securing of the complete
estate of the informally freed man or woman, by the master
or mistress. Otherwise the lex Junia might not have caused
damages (iniuria). It might be that this copstruction rendered
necessary the prohibitions of making a testament or accepting
an inheritance (the latter might saddle up the manumitter
with undesired obligations).

Thus the estate of a J anian Latin went to his or her manu-
mitter, generally called the patron (though in case of iteration
by the Quiritary owler the latter became patron, while the
bonitary owner remained the claimant). The gystem of succes-
gion differed widely from the current system in rvegard to
citizen freed men and women, and this difference was in
accordance with the more pronounced trait of peculium in the
property of the Junian Latins.

Normally, if there was progeny of a citizen freedman, bis
children would exelude all other claimants. In defaunlt of these,
the patron was entitled to a part or the whole, in default of
him his sons, after these his grandsons by sons, and finally
hig greatgrandsons by grandsons by sons; whether one of these
was disinherited or not. An extraneous heir was never entitled ;
with more manumitters the estate was divided up in equal
parts, no matter what the original proprictary shares had been;
in case of default of a manumitter there was accretion; if all
the claimants were descendants of the manumitter(s), the
patronal claim was equally (per capite) divided up amongst
those who were in the same degree of descendance, while they
wepre excluded by 2 manumitier or descendanty of a nearer
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degree. For freedwomen the same classes of claimants existed,
but here the patrons could always secure themselves of the
whole estate, by refusing their consent (euctoritas) for g
testament. This made them, as agnati prowimi, sole heirs.
A female patron Wwas, with freedinen as with freed women, the
only claimant, The lex Papia of 9 AD. but reinforced this
system (see Table 1),

With Junian Lating it was a different succession. In spite
of children, their entire estate went as if it were peculivm to a)
their manumitier, b) to the manumitter’s (extraneous) heir.
Division hetween manumitters or their heirs toolk place
according to the original proprietary shares. Heirg inherited
by stems. In default of a manumitter no accretion occurred,
but his part devolved to the Roman people as caduca. The 8C
Largianom of 42 A, modified this succession to a certain
extent, as it put between the tirst and seeond class those
children of the manumitter who were not wominatim i
inherited (%),

If a male Junian Latin obtained Roman citizenship, he
could accept inheritances and legacies, but most of all he could
dispose freely of hig broperty on occasion of hig death, with the
possible excepiion of a part due to his patron. Acquisition of
that citizenship will have meant a lot for him for that reason,
Not so for a female Junian Latin. Her parens manumissor
could still get her entire property by the above mentioned
method, and only hy obtaining the ius quattuor Lberorum she
could thwart him (or her) ().

The pretovian system of Patronal succession to the estates of
citizen freedmen wag introdnced between 118 and 74 B.C. in
response to the complete freedom of the freedman before that
time under the civil law. That of the lex Junia, so ditferent,

(18} Gai. 3.58-G4a; Kasen (note 1), p, 697; 1, Voor, Diritto Brediterio
Lomano, vol. 2, Milano 1963, p. 34, says the caduea applied as the
patron sequired mortis Causa,

(19) See A.J.B, BIRKS, 4 Favour to rich Freed Women (Hbertinue) in
3l A.D. On Sue. CI. 19 and the Lew Papia, in: RIDA 27 (19807, pp.
288-289,
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was established in to all probability 17 B.C. and was, as I
hope to have shown, the codification of an existing practice.
This conld mean bardly anything else than that the Romans
were not satisfied with just the possibility of a part, but
wanted the whole estate of a freedman, and that the lex Junia
was at least the deliberate stabilization of & juridical loophole,
created to attain that goal. I hope to adduce more arguments
for this, by inquiring into the possible reasons for the lex
Junia, by considering the relation between dominus and
peculium, and by considering possible reasons for the system
of peculium and manumission.

Why was the lex Junia proposed and accepted by the senate?
Most writers consider a sentiment of humanpity the main reason
for the law. They suppose that the position of the informally
freed was precarious and uncertain. A law would give move
security than the pretorian protection. S0 WLASSAK (®), STeiN-
wentEr (%), Biscaroi (%), M.A. DB Doynicts (%), WiLNsKt (%),
Kaser (%), TrEGGIARI (%), Srprwin-Wame () and M. Dz DouI-
w1ots (%), Monases (%) and Lavy (¥) were of the opinion that

(20} WrLAsgax (note Ty, p. 876,

(21) STEINWENTER (note 9).

(22) A. BISCARDIL, La manomissic per mensan & lo svolgimento storico
delle wffrancasiond pretorie, in: St Senesi 53 (1939), p. 398: “ia L. JTuwic
abbia risolto il disagio ¢i una penosi guestione goziale”.

(28) M.A., De DOMINICIS (note B, P AG3: “una tale sitnazione grave-
mente lesiva dell’ ‘aeguitas™.

(24) WILINSKIL (note 9), p. 392: «Jie prekire Lage der massenhaften in
tiitione praetoris morantes”.

(25) Kaser (nofe 1), p. 296.

(26) S.M. TREGAIARI, Roman reedmen  during the Luote Republic,
Oxford 1969, p. 80.

(27) SHERWIN-WHITE {note 2}, p. 320-330: “a clear gain io its holders”,
“justice to a meritorions class with caution against excessive manu-
mission, and (he) protected vested interests”.

(28) M. Dr DOMINIOIS (uote 9, Les Lating) p. 318: “cette gituation
inhumaine”.

(29) Th. MOMMSES, Das rdmische Staatsrechl, Leipzig 1887, vol. 11T,
pp. 626-627: “dieses in jeder Hinsicht widernatiirliche Personalrecht... In
Tolge dieser jrrefithrenden Bezelichnung figurirt dieses hybride Institui
geltgamer Weige bel alfen und mewen Juristen als eine Gattung des
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their position, halfway between citizenship and slavery, wag
stabilized only. An equalization with Latini coloniarii was the
appropriate legal construction, but left them without a home
town. Momusey found this a practical annuiment of the given
freedom and therefore called Junian Latinity a qualified
slavery.

The arguinents as offered for a humane improvement of
condition appear to be questionable. Fi. > M. De Domivicts says
Latinity was a better protection than informal freedom, the
proof of the latter being difficult and thus the freedom harder
to obfain (*'}, But is it not the same proof for Latinity ? Would
not the praetor be even more reluctant to acknowledge in
view of the now irreversible result? The same could be said
of humanity: if the praetor was humane, then there was no
need for the lex Junia, if he was inhuman then it would not
help as it was the praetor who had to apply the law, And it
is doubtful whether the concept of Aumanitas at that time
could have led to the lex Junia. The structure of the law shows
that the Romans did not want to give away for nothing;.
the same we will see when congidering the relation between
peculivin and manumission, Tacitng reports that in 56 A.D.
some Roman genators saw Junian Latinity as a way of keeping
servants under control {enn. 13.27). The decision of the senate
in 61 AD., when L. Pedanius was murdered by one of his
slaves, to execute all slaves under the same roof {four hundred
in total), demonstrates the prevalence of an inhuman attitude
in that body (Tac. ann. 14.42-45). Pliny reports a similar case,
without disapproval (ep. 8.14). Moamsen’s remark thus would
be right, though he himself had no word for this intermediate
state of dependence, and though he did not explain why they
got this modified Latinity. Maybe the Romang aimed at Latin-

Latinischen Rechts, wihrend es besser als ein qualificirter Sclavenstand
gefasst wiirde”,

(30) B, Levy, Libertas und Civites, in: Z8S-R 78 (1961), p. 146:
“Lediglich um die Schriinken dieser Rechtsfiihighkeit halbwegs sauszu-
driicken, wurde die Ankniipfung (se, to coloniary Latinity) gewihilt”.

(31) M. De DomInicts (note 9, Les Lating), p. 313.
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ity; it seems to me, however, that the existing possibilities -
of the juridical techniques {as far as known to us) did not
allow for anything else than Latinity, which had to be restric-
ted or else the informally freed would have been too well off.
1f Momusex and Luvy (and many otherg) were right, why don’t
we find a simple reference to the peregrines who were made
Tating during the Principate? But Gaing refers to a mode of
acquiring Latinity that in the Principate did not exist any-
more; and the keeping of the tie with the manumitter is a
remarkable deflection of Junian Latinity with that mode ().

Durr takes a position between MomyseN-Levy and the
majority of writers. According to him Angustus was afraid
that great masses of freedmen would debase the Tmperium,
Consequently he restricted enfranchisement by the lex Junia,
the lex Aelia Sentia and the lex Pufin Caninia. At the same
time he prevented the jmmediate transition of slaves into the
body of citizens by the creation of two new classes, the
Latini (em lege Aelie Sentia and ex lege Junia) and the
dediticii, But Augustus provided a remedy for the Latins: if
they proved themselves worthy of the citizenship, fi. by serving
in the corps of wvigiles, they would get full citizenship. The
dediticii were of course excepted. From this point of view
Latinity was just a probationary stage (®). Durr’s theory draws
ity argument from the cousee probatio and the dediticiam of
unworthy freed slaves, as laid down by the lex Aelia Sentia.
The obvious counterargument is that the cousee probatio had
nothing whatsoever to do with morals. The examples given in
Gai. 1.29 and 1.39 show the eriterinm to be lying in the
closeness of the relation between the slave and the prospective

(32) See for an exposition of Latinity under the Principate the lecture
of A, KriwzrEly, “Latiner - Trage”, held on the German Rechtshigtoriker-
tag in Augsburg 1980, :

(33) AM., Durr, Freedmen in the Borly Roman Bmpire, Oxford 1958
{reprint. of the 1628 edition, with addenda), pp. 189-190, Like Duff:
R. RBarmpow, Stavery in the Romen Bmpire, New York-London 1968
(reprint of the 1928 edition), pp. 184-190, 100-191, Was Durr thinking
of the relation of Eurcpeans and natives in the colonies, with the
divigion in citizens and subjects?
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manumitter, 1. it was allowed if the slave was a foster brother
of the latter. Besides, it is nowhere said that the informally
freed got (Junian) Latinity because they did not (yet) deserve
Roman citizenship., As said before, they got it because they
were slaves under the civil law, and more was not possible,

ATKINSON, in a quite different approach, has taken distance
to the theory of humanity, She suggests that the lex Junia was
meant to open a new source of recruits for the city troops
and the legions. By serving in these the Junian Lating would
become citizens (¥). Though it is an interesting approach, objec-
tiong can be made. There is a significant lack in the juridical
gsonrces: Gaing fi. mentions the lex Visellia, but does not
mention the corresponding reasou of the lex Junia. But the
distance between the lex Junia (passed according to ATRinson
in 25 B.C.) and the lex Visellia of 24 A.D. is too great anyway
to suppose a carefully conceived scheme. And in 4 AD. the
enniculi probatio was available to the Junian Lating, though
~— one hags to admit — not to all of them; it opposes however
her reconstruction.

The theory that it was benevolence towards the informally
freed finds its foundation in Gaius’ remark that the Jaw gave
a beneficium to them (3.56). It was evident to him and so he
does mot explain it, but from his exposition we can infer
that it was connected with the status of Latinity. It cannot
have been the personal freedom, as the praetor took care of
that. So the only possible advantage left is that the informally
freed could marry and that their children would be freeborn
Latins, not slaves. This was observed by BUCKLAND already (*).
The lex Junia would thus remove the kinlessness that is,
according to Fiviuy, one of the three characteristics of slavery,

(34) Armivson {(unole 9), p. 366: “its real though not its ostensible
purpose wag to maintain a flow of recruits for the armed forces, lecking
forward not only to the solution of immediate difficulties, but to the
same problems in the forseeable future”. M. Dk Doxnicis (note 9, Les
Latins) as a reaction en her article (see esp. pp. 317, 818, 323 of his
article).

(33) W.W. BuckiaNn, The Roman Law of Slavery, Cambridge 1908,
. 445,
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the other two, the totality of power over the slave and the
property status of the slave, having been mitigated or removed
earlier by the informal manumission (*). As the argument that
the lex Junia left the J unian Latins devoid of a home fown
attaches too much importance to this — it is anyway doubtfnl
whether this was the case, in view of FV 221 and 193 — it so
appears that the law contained no disadvantages, but indeed
a benefit and that RuckLanD’s explanation is gtill the right one.

But was the wish to grant this beneficium the motive behind
the creation of Junian Latinity? Though 1 do not think it
impossible that guch a wish and in so far a humane feeling
drove some to accept the lex Junia {but then for a more
restrieted goal than the improvement of the general conditions
of the informally free), I doubt whether it was the gole or most
important reasorn. Junian Latinity carefully preserved the
former consequences of informal freedom in respect to the
manumitters; and the new status and the inherent jas commer-
cit, gimultaneously with the beneficium a product of it, offered
in comparison with the possibilities of informal freedom guch
advantages to them, that these were, in Iy opinion, more
likely the decisive motives for the Romans to get up Junian
Latinity, to which the abovementioned wish may have joined.
To elucidate this we have to enter into the reasons for informal
manumission.

Why slaves were freed informally is & question that is
generally answered with the remark: lack of the possibility
of a valid enfranchisement (7). 1 think this correct for a small
proportion of the cases; we saw, however, that the point under
digcussion is that informal manumission happented and was
perpetuated notwithstanding that possibility or the possibility
of iteration (**). TREGGIARI sees as the only reasonable motive

(36) WINLEY (note 2), T7.

(37) So f.L SUERWIN-WHILE (note 2), p. 830, who sees those circum-
stances &s mentioned on p. 248 and the trespassing of legal probibitions
as §& permaneni cause of Junian Latinity.

(3%) Hwven if one accepts STEINWENTER'S View that in some €QS€s iter-
ation was no longer possible (see D- 2583), still these cases did not occur
pefore the lex Aelia Hentin. See also BUCKLAND (note 36), 716-718.
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that an informal manumission might encourage a slave to
work hard, to increase lhis peculium to the advantage of his
master and so to lift the burden of providing board and
lodging in some cases. She supposes that Augustus tried to
control manumission and to regulate the position of freedmen
by the lex Junia. But it can be said that the same incentives
would work with unmanumitted slaves (*). As for her other
arguments, I refer to the abovesaid. M. Dr DoMmvicts suggests
that it might be an economic advantage to the master if he
freed a slave informally. He unfortunately does not illustrate
this, For him the lex Junia meant a change for the worge:
the slave was definitively lost and the manumission probably
subjected to the vicesima libertatis. The law thus made informal
enfranchisement wunattractive (*). Now it can certainly be
argued that the wicesima, if levied, would be a nuisance. The
freed person had to pay it (%), which means that the patron
got Tess back at his death. Still, it can be argued too that the
last fiction of the law annulled the freedom and so barred a
levy of the vicesime. And though the manumission was defini-
tive after the lex Junia, it was to all probability not lesg
definitive before.

In my opinion the clue lies in the difference and CorTrespon-
dence between informal freedom and Junian Latinity. The
difference is in the status: the former was not recognized in
civil law, the latter was. The correspondence lies in the
handling of the possessions of the Junian Latin as peculium,
claimable after his death. That the Romans did not accept
the consequences of the used fictions of the lex Junia, viz a
coloniary Latinity (this would be expected if one adheres to
the abovementioned theory of humanity), but modified thig
outcome in order to get the freedman’s estate as peculivm,
demonstrates that they were very keen on retaining the

(89) TREGHIARI (note 25), p. 70 note 7; Brizkmor {(note 44), pp. 39-49,
218, 222, shows it for the slaves

(40) M. DE DomIvicIs (note 9, Les Latins), pp. 318, 323

{41) H. Warron, Hisiolre de Vesclavage dans I'Antiquitd, Paris 1879,
. 890,



INFORMAT, MANUMISSION AND FTT10 LEX JUNTA 263

advantages of informal manumission (%), Tt means that they
must have had finaneial aims with the informal manumission:
no one would set up a law for penniless freedmen, but for
the Junian Latins a quite divergent system of succession was
get up. The financial aims consisted of investments, but for
this we have to go into the relations between a dominus, the
peculium and the manumission.

We know that there were rich Romans, senatorial as well
as non-senatorial, who furnished their freedmen with capital,
in order to get a sharve of the profit (¥). They also gave slaves
a peculivm for the same PUrposec. It is generally agsumed that
a dominus would not reeall this peeculinm, though being under
the civil law the owner of it and entitled to withdraw, because
the peculiim came gradually to be seen as the social property
of the slave; for that reason it generally stayed with him when
manumitted (%). However, if we consider the institution of
peculium not isolated but against the background of the
institution of patronal claims on inheritances of freedmen, the
picture changes and it is questionable whether guch a develop-
ment took place.

Originally a freedman was completely free to do what he
wighed with his assets, and his patron had no rights on his
estate. Tn 118 B.C. the praetor Rutilius introduced an ¢ctio

42) 1t is remarkable how DUFF sensed this possibility of Junian
Latinity, but saw it only as an abuse of the lex Aelia Qentia, which
Angustns tried to check by introduecing the aenniculi probatio (DUry
{(note 33}, pp. 82, 1060 “u sordid advantage of this system”). This indeed
may have been meant as a mitigation of the regtrictions of the law and
their effects, but originally it was only open to those freed when they
were not yet ehirty, It thus did not cover all cases of JFunian Latinity,

(43) H. Pavis D’'EsCURAC, Aristocratie sénaforiale et profits commer-
ciews, in: Ktema 2 (19773}, pp. 339-355, esp. pp- 345-347, where she also
names Junian Lating as a source of profit, and 347-350 with epigraphic
avidence, Unlike she says, one could not bequeath the «pormal” patronal
rights, and those on Junian Latins only In certain cases.

{44) Kaser (note 1) p. 286, notes 49 and 50, Of. J.J. BRINKHOF in hig
interesting mouography on peculiwm: Hen studie over het PECULIUM
in het Tlassiele Romeinge recht, Meppel 1978, pp. 164 £f.,, 227,
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pro socio, by which a patron could claim half of the assety
of the freedman if the latter did not pay him the due obse-
quiwm, probably goods or money. Later praetors did not allow
the action during the lifetime of the freedman, but granted
the patron bonorum possessio for ag much as he was entitied
to with the action (¥). The socictas probably succombed to the
criticism that such an agreement, which presupposed that the
patron manumitted and in reverse the freedman would Temune-
rate him, was not admissible (%). The patronal claim wag based
on the construction that the patron was ag manwnitter the
agnratus prozimus of the freedman. So, according to the pre-
torian classes, the patron had no right when there were child-
ren, but when there were no persons of the class unde liberi
heir, whether testate or intestate, the patron was entitled to
half the estate, and if there were no heirs af all, he got all.
This and the ectio pro socio show a) that originally the Roman
patrons had no legal means to demand assets from their freed-
men (probably because up till the second century B.C. material
riches hardly existed among the Romans, so that only the
labour power of the freedmen could be claimed (as operee) and
was worth to be claimed, while from the second century onward
the rise in personal fortunes — a result of the rige of the
political power of Rome — necessitated a different legal
approach, as the amount of capital administered by slaves and
freedmen rose correspondingly (); b) that the Romans found

(45} Ulp. 48 ed ed. D. 38.2.1. I follow the interpretation of A. Warson
of this text, viz that it is unlikely that the action was given because
the freedman had to fulfill opera¢, so that the patron should choose
between the wctio eperarum and the patronal part (A, 'Warson, The Law
of Persons in the Later Roman Republic, Oxford 1967, pp. 228-229, 231.
234). HUBRECHT'S assumption that the praetor abolished tlie action to
counteract the silent particeipation of senators in chartering and usury
societies, i3 based ou the interpretation of K. SeRmrao, Il frammento
Leldense di Paolo, Milano 1956, p. 21 note 6 (G. HuerEcHT, Quelques
ohservations sur Vorigine et Vévoluiion de ia bonorum possessio dimidice
prtls, in; Rev. jur. et decon. du Sud-Ouest 10 (1959), p. 60).

(46) Ulp. 11 ad leg. Tul. et Pap. D, 38.1.36. See note 45.

(47) See about the connection belween the rise of Rome and the
fortunes of individuals, and aboul the rise in the latfer in the second
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it self-evident that a patron had a claim on the property of
his freedman for at least the balf, except if there were natural
children, and not during his lifetime; and ¢) that juridically
the position of the freedmen with regard to their property
deteriorated (it probably ameliorated slightly in financial
agpect) (*¥). The lex Papia of 19 AD. but strengthened the
patron’s position.

Tt geems to me that if the patronal claim was that strong,
it would be a surprise if the claim of a dominus on the pect-
Ziwm would be less, The absence of early texts about who owns
the peculiwm can hardly be due to a conviction that it belonged
to the slave; it i more probable that the ownership of the
dominus was out of question. The apparent necessity of the
adjecticial actions indicates that too. It is esgential to stress
thig, as it explaing the patronal claim. The suspension of the
patronal vindication by the praetor until after the death of
the freedman (and -— 1oore probable now — of the informally
freed slave) may have been due to the praetor’s wish to protect
the creditors of the {freedman (BRINEHOF suggests this as a
reagon for repelling the ademptio (¥)). But never the dominical
claim disappeared. With a slave, a dominus got all {back);
with an informally freed slave too. With a freedman the
proceeds were reduced to the patronal claim, but then be was
free to manumit or not, to leave a peculium with the freedman
or not, so he had only himself to blame (cfr Gai. 3.43). However,
it ig not so that a freedman felt the patronal power only with
vegard to his inheritance. Originally be was subjected during
hig lifetime to the patronal power, which regembled the patric
potestas ("), and one might say that the conferment of citizen-

and first century B.0.: W.V. Harris, War and Impericlism i Republican
Rome, 8271 -70 B.C, Oxford 1979, pp. 65-67, 74-104. The introduction of
the adjecticial aciions as the aclio de peculio also jndicates such a
development, cf. BrixgHOF (note 44) I 182.

{48) Already 1. Juerar observed that the freedman’s position waorsened
in the course of time (Du rile des esclaves et des affrenciis dans le
cominerce, Paris 1894 (repr. Roma 1972), pD. 46-52).

{49) DBRINKHOF (note 44}, PP 164-165.

(50) Kasur (note 1), pp. 118-119, 268-301.

265
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ship was more a confirmation of the continuation of submission,
than an act of liberal gemerosity (*). But there is another
aspect, concerning the management. A slave could have Hbera
administratio over his peculivm, which means that he could
do what he wanted as long as he did not alienate anything
for free (). A freedman could not alienate with the purpose
of diminishing the patronal claim; with the actiones Calvisiana
and Fabione the patvon could undo that. If a libertus cente-
nerins made himself by fraud a minus centenario, his acts were
even void (*). Was a freedman so much more free then? Between
them stands the Junian Latin. Though he was the legal owner
of his property, there were important restrictions: he could
not make a testament, nor could he accept as heir or legatee,
Salvian compares the usufroctnary to the Junian Latins, which
might indicate that they could not alienate for free (**). Wiih
regard to hig inheritance he was like a slave. And if frand by
a citizen freedman was prosecutable, it will have been a fortiori

(51) The citizenship did not lessen much the dependence of the manu-
witted. The subordination to their patron and his familic was reflected
for the mates in their political fmpotence too. This outcome is not strange
if we assume that the populus Bomanus consisted of all the nitres
Familieres and their free dependents, and that the primacy lay here.
Bubordination to & peler would then qualify for citizenship but at the
same time ihe nature of the subordination would be reflected in the
possibility and extent of the citizenship and v,v.

(52) BrixkHOF (note 44), pp. 122-132.

(338) Ulp, 10 ad leg. Iul. et Pap. D, 37.14.16. The two actions probably
existed a Iong time before the lex Papia, see Kaser (note 1), pp. 626,
709,

{54) Salv, Mass. 3.7.31: propriciatem peculii capiunt et ius testamen-
taritm consequuniur, ita ut et viventes cui volunt res swas trodant, ct
morientes donatione transeribant. nec solum hoc, sed et illa quae in
servitute positi conquiseront, em domincrum domo tollere won vetaniur:
“They (viz. freedmen citizens in contrast to Junian Latins and usufrue-
tuaries) get the property of their peculinm and obtain the right to make
& testament, so that when they live they can give their goods to whom
they want, and when they die they can transfer (those goods) as gift,
And not only this, but they are not prohibited to take from the house
of their masters those things which they got when they were (still) in
servitude”.
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when done by a Junian Latin. This all goes for the informally
freed slave too.

The question now is: if the Romans used their slaves and
freedmen to put out capital, why did they do so and why did
they manumit, congidering that they would get less of the
estate of a freedman than of a peoultum? FINLEY has argued
that the antique ideal was: being free, neither living under
the constraint of, nor being employed for the benefit of
another; thig ideal led to the establighment of a slave gociety,
as there was no real alternative, wage labour being out of the
question (¥). Pavis p'Escurac mentions that a) the Roman
aristocracy developed 2 value system in which the goil was the
most esteemed possession, b} the dignus and fides ot a senator
were incompatible with mercantile greed, and c) commercial
occupation stood in way of the for a senator jndispensable
otiwm (). What applied for gsenators, of course applied for
those rich Romans who aspired to get into the senate too. The
only way to achieve this was to employ slaves, and to give
them enough independence. 1 suggest that manumission not
only occurred because there was a tradition with the Romans
of manumission and clientelage, but also because it was found
pecessary in some cases that the patron kept a certain distance
hetween himself and the pursued interests. Tor instance, it is
recorded that Cato the Censor thought out a profitable and
gecure way of lending maritime loans (pecinit traiecticia),
which was considered as the most despicable way of usury.
It was, however, his frecdman Quintius who actually lent it
out (7). Tt is an instance of the mutual and dialectical depen-
dence of patron and slave or freedman (%),

(55) ¥Foaey (nole 2), p. 90, (note 8), pp. 64-66. Contrary to whaf
FINLEY gives as reasons for the absence of wage 1abour as & solution, the
late introduction of 2 monetary System seems more the origin of his
followed solution, wage labour in itself existing already long before.

(56) Pavis D'HSCURAC (note 41), pD. 341-342.

(57) Plut. Calo Maior 21.6. By doing so OCato was not commitied.

(b8) Cfr . W.F. HEGEL, Phinomenclogie des Geistes, (BY TV.A (8. 121-
128 1, Aufl).



268 AJ.B. SIRKS

And mot only dominant values put the rich Romans and
the senators, who had to Dbe rich, wnder a rvestraint: for
senators there even existed legal prohibitions, which barred
them from the pursuit of profit in person. With some minor
exceptions, they could not own commercial sea ships, farm
taxes or contract for public necessities (¥). Moases pives as
explanation that the senate judged over the state finances
and therefore had to remain free of interests in public
contracts (%), Pavis p’Escurac still has given evidence that
members of senatorial femilice did partake, so did Baplan (%,
80 probably too much demands are made on the senate, Winruus
thought the prohibition of ships was to protect provincialg from
extortion: now the spoils could not be carried away (). What-
ever the origing of these prohibitions and values may be (the
best solution scems to me to consider them as Roman religions
prescriptions (%)), it suffices here to notice that they existed
and had to be followed, at least in public, up till far into the
Principate. Some writers suggest that a societes with a freed-
man was the solution (the senator or rich Roman becoming
a silent partner) that the Romans msed, but that must have
been socially impossible (%). On the other hand, the sumsg
involved must have been too large to use the intermediation
of a citizen freedman: notwithstanding the pars patroni, too

(59) PS 528a.3; Scaev. & reg. D.50.5.3; Liv, 21.63.3,4 (218 B.C.); Cie,
Verr. 249.122; Pap. I resp. D, 50.2.6.2; Dio. 69.1G; Moaser (note 29),
pp. 509, 899 note 1.

(60) MomnsEn (note 29), p. 899; Th. Mowmwmser, Rdmisches Sirafrechi,
Leipzig 1899, p. 720. Like Mommsen: Cl. Nicovgr, Lordre équesire, Paris
1966, tome 1, p. 828 (but on p. 330 he says that senators could partake
in those for religious purposes).

{61) Pavis p'ESCURAC (note 43), pp. 352-354, 349; H. Bapian, Publicons
and Sinners, Oxford 1972, pp, 101 £f.: never they were socius, but they
acted through intermediaries or had (not on name registered) partes.

(62) . WiLLems, Le sénat de lo républigue romaine, Louvain-Paris
1878, tome 1, pp. 202-204, But that would be ineffective,

(63) I cited arguments for this at Brussels, but to put them down here
would make this article surpass the limits of Junian Latinity and
manumission,

(64) See note 45.
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mueh would have remained with the freedman to make the
investment attractive (*).

Here, 1 suggest, informal manummnission proved to be a
golution. The freed slave could be called a freedman under
the pretorian law, while all his assets ‘went, at his death, to
hig manumitter. The reason for the lex Junia could have been
that this solution showed deficiencies. According to the civil
law the slave was still a glave, the patron directly involved.
At the moment that Augustus purged the senate and tried to
impose and revive the old Roman morals (in 18 and 17 B.C.,
the law had to be reinforced as well, and under this pressure
the construction may have guccombed. Maybe the Romans now
wanted to avoid any possible legal connection, mayhbe the
praetor could not accept the informal free (anymore) as
owners or Hiigants: in any case W¢ know that the lex Junia
was accepted and that that law but converted the former
situation in a perfect civil law one, while it eleared away all
the disadvantages. As a Junian Latin was the legal owner of
fi a ship, no one could accuse big patron -— if a senator —
of immoral or illegal conduct; nor it he was a redemptor.

Tor this vision on the purpose of informal manumission
and Junian Latinity I have two other — and I think strong —
arguments. The first is Gai. 1.41, where Galus discusses the
possibility for a minor to make a {Junian} Latin (Bt quamvis
Latinum fecere velit minor ®x onnorwin doMARUS, ete.). The
cecond is an edict of the princeps Claudius of 51 A.D., reported
in Sue. CL 18419 (%). Clandius wanted to incite citizens,
Junian Latins and freedwomen to build ships in behalf of the
annone of Rome. He offered the Junian Latins Roman citizen-
ship and to the freedwomen the dus quattuor liberorum, which
relieved from the legal guardianship of the parens MaNUmMissor.

(63} Though some devices were developed to prevent that: the vow of
celibacy, the enlargement of the operds, the causq Mbertalis imposita,
which does not seem to have peen the same as operae, secl . 37.14.20,

(66) For the Junian Latins confirmed and supplemented by Uip. 3.1,6
and Gai. 1.32c. See for fhe interpretation of the term feminae my
article referred to in note 19,
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Now there are on two points remarkable similarities between
these two groups. In the first place the fact that Claudius must
have had the conviction that they had enough money to build
ships (and that will not have been a small investment), or
else it was a meaningless measure — but it was not so, as
Suetonius praises it. This capital must have come from their
patrons. It is said that the freedmen had a koack for commerce
and so they got rich, but the argument can be reversed, and
with more ground, that slaves and freedmen had more chance
of developing and exploiting an extant capacity because they
could easily obtain access to the necessary funds, viz. their
masters’, which a free but poor Roman could not (%*%), So, if
Claundius had the rich Juntan Latins in view, the senate must
have had too when it accepted the lex Junia. As gaid, it
would not have done it for penniless people. That means that
at the moment of manumission the slave would have a good
chance of becoming rich, or was already rich, which again
means that his dominus was vich, In any cage Junian Latinity
is chosen then in order to ensure that all the freedman’s
assets go to his patron. With the freed women the situation
will have been the same. Although we know that there existed
rich and very rich women in Antiguity, and that they enjoyed
a very independent position (%), for freed women it must have
been difficult to amass fortunes in commerce and lke occupa-
tions, and if one became rich it will have been by donations
and inheritances. Claudivs’ edict shows, however, that there
were rich freed women.

The second sgimilarity lies in the effect of the reward. Of the
estate of a Junian Latin the whole went to his patron, of a
citizen freedman with more than a 100,000 sesterces (the

(66%) FInpEY (note 8), pp. 76-77.

(6%) For literature about the juridical and social position of women
in Antiquity see A. WacRE, “Hlterliche Sorge” im Wandel der Jahi-
teusende — Zwin Sovgerecht der geschiedenen Muticr nach rémischem
Leecht, in: Zeitschrift fiir das gesamie Familienrecht, 27 (10980), p. 203,
note 1. Also Sarah PoMEROY, Goddesses, Whores, Wives and Mothers,
New York N.Y, 1975, pp. 163, 177, 198-200.
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class Claudiug must have bad in mind) in most cases only a
child’s portion, so the freedman could leave more to his child-
ren or heir. A freed woman necded the consent of her patron
to make & testament, and if he withheld that, her whole estate
would go to him [or her) by intestate guccession. It is very
probable that the patron asked for his awectorites more than
halt of the estate, maybe nearly all. With the jus quattuor
liberorum he was no longer the guardian and thus the freed-
woman was free to make a testainent, but now the patron
was entitled to a child’s portion (%), So in both cases the
advantage will have been, on the average, the same, as in
Antiquity families tended to be small, i.e. consisting of no more
than two surviving children (which fact, by the way, was used
in reverse in the lex Papia to the advantage of patrons of
liberti centenarii) (¥). Tt seems that Claudins addressed himself
to two juridical groups by whom senators and other rich
Romans put out capital (™), and maybe he even tried to disso-
ciate capital from these persons in this way. The antagonism
hetween him and the other senators was strong enough tor
that ().

1n the foregoing we have seel that the lex Junia, which
gave the informally freed a status of Latinity, established 2
system of patronal rights so different from the existing system
regarding citizen freed men and women, that we can concliude
the Romans intentionally wanted it to be so. As its effect was
that the assets of a J unjan Latin were treated like peculivwm
claimable after death, so that there was no difference between
the consequences of informal freedom (where it was peculivm),
we can conclude too that the Romans not only wanted to retain

(68) See Table 1 for an exact comparison.

(6% P.A, BRUNT, Ttalian Manpower, Oxford 1971, pp. 143-146. Tor the
lex Papia, see Table 1,

(70} Women T.i. could farm taxes, which genators and decurions were
forbidden to do (cf. Paul. 2 decr. D. 491447010 “afoschis quaedem fiscl
debitriz ex conducbione vectigelis ...”).

(71) See £i, RE 3, 2786, 2789, 2800, 2802 (Gamers, 1899); Der Lleine
Pauly 1.1216.
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these consequences, but also that these must have been the
object of informal manumissions.

Surely there will always have been cases in which informal
manumission happened by lack of the possibility of a perfect
manumission, £i. the absence of a magisirate, or in case the
manumitter later turned out to be only bonitary owner. Mrrreis
has argued that after the Constitutio Amntoniniena in those
regions where the inhabitants kept to their original non-Roman
way of manumitting, the freed men and women who before
became fully-qualified peregrines, now would become Jynian
Lating., He thought, however, that between Constantine and
Justinian Junian Latinity got gradually out of use (™. Some-
times, up till the carly fifth century, Junian Latinity was used
as a penalty, when a citizen freedman was reduced to that
state and all his assets would go to his patren or the male
descendants in potestute of the patron {®). But all these in-
stances do not hamper the fact that in a certain amount of
cases informal manumission during the Late Republic and the
Principate must have been done with the abovementioned
intention, as is proven by the divergent system of snecesgion
of the lex Junia.

Now freedmeu and slaves were used by Roman society {o
manage their riches, not only because the distances made the
use of intermediaries desirable if not Indispensable, but also
because the Romans had valnes, rules and prohibitions that
necessitated the rich and the senators to make use of freedmen
and slaves. The law of the second century B.C. gave cause
for diseontent: with a slave the dominus kept the property
of the put out capital and the profits; but was deemed person-
ally liable in solidum; with a freedman the patron was not
Liable but he got nothing back, except if he had lent money.
Partial adaptations some time hefore 100 B.C. (as adjecticial
actions and the pars patroni) may have met those points, still

{(T2) L. M1TTEIs, Reichsrecht und Vollsrecht, Leipzig 1891, pp. 377-381.

(73} C. Th. 2.22.1, 326 [320]. Like Tacitus’ remark (ann. 13.27), this
does not prove that this was the purpese of the law; it only says that
it could be used in this way.
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informal manumission as long as accepted by the praetor gt
have been rather a good golution too, as it was non-existent’:
for civil law and thus, after the freedman’s death, all his assets

were his master’s property. The weak point will have been the
status of the informal freedman and consequently his lability
and legal personality. The lex Junia, preserving the peculiar
advantage, in this respect brought a clear gain to the patrons,
as the informally freed now got a status recognized in eivil
law, and were enabled by the dus comnercii to contract with
private persons or the state (redemplurac), to own and to
litigate.

Next to this the new status of Latinity gave the informally
freed the opportunity of a Jegal marriage and freeborn children.
Tt is well possible that this too was a motive behind the law,
though whether it may have come out of a feeling of humanity
or out of the thought that it would incite the Junian Jating to
work harder, it is not known. But if there was humanity, still
it will have been aimed at a certain special circumstance of
informal freedom, and not at a general precarious situation
{for which mo convincing evidence has been found, nor is
suggested by Gal. 3.56).

Furthermore the moral revival under Augustus (™) may have
rendered necessary or prompied a restating of the informal
freedom in terms of civil law, and so can have been a cailse
of the lex Junia foo. It was to all probability jsgued at a time,
17 B.C., when Augustus pressed for that.

Probably all these motives made a contribution io the making
of the lex Junia. Still, as it were the pairons who made the
law, 1 think their interests will have prevailed over their
concern for the status of the progeny of their informally freed,
particularly as the breeding of slaves wag all accepted idea.
Thus sueh a concern, if present (and maybe avoused by dis-
content of the informally freed), most probably will have heen
congidered from the point of profitability, and not have been a
decisive factor.

(74) Cf. J.H.W.G. LIEBESCHUETZ, Continnity and Change in Roman
Feligion, Ozford 1979, pp. 90-100.
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That the Romans used their slaves, Junian Tating and freed
men and women for the gaid purposes, I hape to have demon-
strated sufficiently by the comparisons with regard to the
patronal rights to their estates, their possibilities to adminis-
trate their Possessions, and the consequences of certain rewards,
Differences appeared to be consigting more in degrees in depen-
dence, than in a sharp differentiation between freedom and
slavery. Epigrapltically we cannot expect to find traces of
Junian Latinity as the Latin name system wag identical to the
Rowman: any libertinus could be a Junian Latin (%) ; nor do the
legal sources allow for that, Junian Latinity being abolished
before the codification. But there ought to have been nrany,
vide the legal rules touncerning them and the indications by
Gaius of the problems these rules could cause, and the incomes
out of them like out of other freedmen {and freed women) will
have been considerable on the whole, as is snggested for the
emperors in the Principate (7).

For the informal freedman it all bronght an improvement
only with regard to hig partner (whom he could marry) and to
hig children: now they would be born free, and he wonld leave
a name (). For the rest it was as Salvian wrote more than
four hundred years after the lex Junia, « that they live, viz.
as if they were freeborn, and that they die as slaves » (™).

(Th) 15, MEvER, Einfihrung in die lateinische HEpigraphik, Darmstadt
1973, p. 89,

(76) ILS 1521 (= CIL 6.8450) mentions a fiscus Hbertatis et peculiorum
in or after 1G1-169 (probably ILS 1522 too). AHM. Jonms, Studies in
Roman Government and Law, Oxtord 1960, p. 160, suggests that this
concerned the collection of peculic and partes pairomi aftey death, and
not the collection of fees for manumission. That informal manumission
and consequently Junian Latinity long played a role ghow Uip. 3, TV 261
and Balvian (rotes 10 ang T8).

(77T} Tor a Lating the sitnation was more complicated, as the status
or her children woma depend of that of her husband.

(78) 3.7.31: ut wvivent seilicet gquaad ingenui, et moriantur wut servi.
It was not until 531 AD. that Justinian abolished Junian Latinity,
Accordingly the Digest does not contain references to cases with J unian
Latins, though it is apparent from Gaius that they must have given
ground for juridieal questions,
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Outline of the succession to the bona libertorum cit libertarum by pgtroﬁg: Afid
their successors, based on Gai. 3.39/63. .
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Libertus
THYT, heres £ liber nat. 0 3 % o 2 3 % o 0 3
hereg = liber nat. 0O o 0 ¢ o0 o 0 o 0 0
INT. 7o heredes sui 1 1 1 11 1 1 i 0 1
heres 5. 7= liber nat. o 3 % 0 ¥ 1 % o 0 3%
heres @ = liber nat. 0 o0 © 0 o6 0 0 o 0 0
liber(i) nat. 0o 0 0 0 0 O 0 0O 0 0
Libertus centengriug
TEST. heres 7% liber nat. 0 3 3 o ¥ 3 3 0o ¢ %
1 liber nat. o 0 % ¢ 0 0 % g 0 0
2 liberi nat. o 0 3% o o 0 % o 0 0O
3 or move liberi nat. 0o ¢ 0 o 0 0 0O 0o 0 0
INT. 7o heredes sul 1 1 1 i 1 1 1 1 0 1
heres 8. = liber nat. o % 2 o 3+ 3 % 0o 0 3
1 liber nat. o o % o 0 0 % 0 0 ©
2 liberi nat. 0 0 % o 0 0 % o o 0
3 or more liberi nat. 0o 0 9 o o 0o 0 6 0 ©°
Tiberta
TEST, heres = liber nat. v 17 1 0 4+ % 3 0o 0 %
heres == liber nat. i 1" 17 0o 0o 0 0 o 0 0
INT. i 1 1 1 1 1 1v 1 0o 1
Tiberta cum dwre IV liberoruft
TEST. heres =% liber nat. o o0 1= 0 3 % % 0 O %
1 liber nat. superstes o 0 3 o 0o 0 0 0o 0 0
2 liberi nat. superst. 0 o0 % ¢ 0 90 O ¢ 0 0
p liberi nat. superst. o 0 ;1—4-_1 0o ¢ 0 0 o 0 0
INT. no liber nat. 1 1 1 11 1 1 1 0 1
1 liber nat. 11 1 1 1 1 1 1 0 %
9 liberi nat. 1 1 1 1 1 1 1 i 0 4
p liberi nat. 1 11 1 1 1 1 1 0 pJJr-l

Wxplanation:

Phe number or fraction indicates the inheritance or the part of the'inheritance
to which the patronal righf entitles.

TEST.: in case of a testament ; INT.: without & festament : heres 8. »= liber
nat.: the heres swus is not offspring of the de cuius {e.g. an HFor in mand);
1": the patron’s part depends on himself (his avctorites 1s needed for the testa-
ment) ; 1 °: capidis deminutio reduces the patron’s part to zerc; 1= if we accept
Grrarp's and KrUGER'S textual reconstruction.

PATRONUS includes his filius, his nepos ez fitio and bis pronepos 6% nepote
ca filio.

FILIA PATRONI includes neptis ex filio patrond and proneptis ey nepote ew
filio patroni, exeept for the Lex Papia.
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THE EFFECTS OF MANUMISSION OF SI.AVES
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MANUMISSIO HZs & E - ES
IU8 ANTIQUUM testamento civis servus (%) ?
censn civis servus (°)  iferatio (7)
vindietg civig servus () iteratio (7)
inter amicos servus (%) — iteratio
LEX TUNIA (17 B.C) testamento (1) civisg Latinus rem. 1 (7)
censy civis Latinus rem. 1 (%)
vindicta avie Latinus rem. 1 (%)
inter amicog Latinus — rem, 1
LEX AELIA SENTIA (4 AD)(®
- dom. mai. XX ang.
serv. mai. XXX ann, testamento (1) eivig Latinug rent. 1 (%)
vindicta civig Latinus rem. 1 (7
inter amicos Latinus — rem. 1
Serv. min, XXX ann, testamento (1) Latinus (3) -— rem. 2 (8)
vindicta ? — {ren. 2} (&)
vindicta &
¢l probatione ecivig Latinus rem. 2 (7
inter amicos &
¢l probatione Tatinus — Tem, 2
- dom. min, XX an,.
serv, mai. XXX aun, testamento (1) —(h —
vindicta — % —
vindicts &
c.i. probatione civig Latinus rem, 1 (%)
inter amicos &
ci probatione TLatinus — rem, 1
Serv, min, XXX ann, testamento (1) — (%) —
vindicta — (3 —
vindicta &
¢.l. probatione civig Yatinns rem, 2 (%)
inter amicos &
¢l probatione TLatinus &) — Tem, 2

Remedium 1: iteratio, beneficium, militia, navis, eedificium, anniculi probatio (8O
Pusio-Pegasianum, 75 A.D.), pistrinum.

Remediom 2: iteratio, beneficium, militia, navis, cedificium, anniculi probatio (lex
Aelia Sentia, 4 A.D.), pistrinum,

For o Latina a remedy was to bear thrice (or three) children; it is not known
whether she had access to the other remedies.

(1) With some gquantitative restrietions by the lex Wufia Caninia of 2 B.C,

(2) The manwmissio censy has heen left out, as this mode to all brobability was not
used anymore in the Harly Principate,

(3) Ulp. 112,

(4) Gai. L41, Wpit. Gai, 1.1.7.

(5) Gai. 140, Bpit, Gai. 1.1.7,

(6) Gai, 1.41,

(7} The iteratio has to be done by the quiritary owner., The Latin will become
his libertus, while the owner in bonis keeps his elaim on the inheritance,

(8) According to STEXWWENTER (PW 12,917-918, 921 (1925)) iteratio wag impossible
here, as the quiriiary ownership hag ended owing to the chosen method of manu-
mission,

(8) A servus morans in twitione praetoris,




Edictum und lex edictalis.

Form und Inhalt der Kaisergesetze

im spatrémischen Reich

von N, vAN DER WAL

(Groningen)

Die Formalien der spiatrémischen Kaisergesetzgebung baben
sich aus den Formen der Kaiserverordnungen der Prinzipats-
neit entwickelt. Dass sie trotzdem nicht dieselben sind, erklirt
gich aus der seit der Regierung Konstantins des Grossen erbeb-
lich geidnderten Staatsverfassung. Die constitutiones principum,
die unter den Rechtsquellen der Kklassischen Zeit nur eine
ziemlich nntergeordnete Rolle gespielt hatten, waren im vierten
Jahrhundert das einzige Mittel geworden, mit dem neues Recht
gingefihirt werden kounte, weil nur noch der Kaiser die
Befugnis zur Gesetzgebung hatte. Dazu kommt, dass von den
yier Arten dieser Konstitutionen, die die Klassischen Juristen
als Rechtsguellen erwibnen —- edicte, decreta, mendaete und
rescripta (1) — nur die Fdikte als wirkliche Gesetze im heutigen
@inne betrachtet werden konnen; aus den {ibrigen Massnahmen
— Entscheidungen, Amtsingtrukijonen fir Provinzmaglistrate
und Gutachten — wurden erst durch nachtrigliche Interpreta-
tion der Juristen allgemeine Rechtsregeln gebildet.

{1) Diese Aufzihlung ist die iibliche der Handbiicher; die rémischen
Iuristen nennen nur edicte, decrete nnd Briefe (s, Gaius Inst, 1, 5 und
die in Inst 1, 2, 6 und D 1, 4,1 § 1 fast gletchlautend fiberlieferte Stelle
aus den Institutionen Ulpians), weil die mandeta zwar als Rechtsquellen
petrachtet wurden, aber nach kiassischem Sprachgebravch keine constitu-
tiones warel.



